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Curtis Summers Hello, everyone.  My name is Curt Summers.  I’m a partner in 
Husch Blackwell’s Labor and Employment Group.   

We’re excited to be talking with you today about employee 
handbooks and employment policies in the second webinar of our 
series ‘Hiring to Firing and Everything In Between.’  

Before we begin, I want to cover a couple of housekeeping items 
for us.  At the bottom of your audience console are multiple 
application icons for your use during the program today.  I want to 
take a minute to highlight a couple of those key icons for you.   

First, if you have any questions during the webcast, please submit 
your question via the question box.  We will try to answer all 
questions during the webcast today, but if a fuller answer is 
needed or if we run out of time, then it will be answered later via 
email.  We truly appreciate audience participation and we highly 
encourage you to submit questions.   

There is also an icon to assist with your viewing preferences.  
Accordingly, please note that you can expand or slide your area by 
clicking on the ‘maximize’ icon at the top right of the slide area, or 
by dragging the bottom right corner of the slide area.   

Additionally, if you have any technical difficulties, please click the 
yellow ‘help’ icon.  It has a question mark on it and it provides 
information regarding common technical issues. 

A copy of today’s slide deck is also available in the ‘resource list’ 
icon that looks like a green folder at the bottom of your screen.   

This program has been approved for Colorado, Illinois, Iowa, 
Kansas, Missouri, Nebraska, Tennessee and Texas continuing 
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legal education credit.  This program has also been approved for 
HRCI and SHRM recertification credit. 

And finally, a recording of the webcast will be available tomorrow 
for watching and sharing.  Once available, a link to the recording 
will be emailed to you, along with the certificate of attendance. 

So that’s the housekeeping stuff.  Joining me today are Kate 
Leveque and Brittany Falkowski, both of our St. Louis office.  Kate 
is a partner and Brittany is an associate in our Labor and 
Employment Group and they both practice in employment 
litigation and also advising employers about personnel decisions, 
wage and hour matters, internal complaints, OSHA matter and 
other labor and employment issues and most importantly for 
today, they both have significant background in reviewing, 
revising and ensuring the compliance of employee handbooks.  So 
I’m going to turn it over to Kate and Brittany. 

Kate Leveque Thanks, Curt.  Good afternoon, everybody, or good morning, I 
guess, depending on where you’re joining us from.  We definitely 
appreciate you joining us and we hope that you find our 
presentation to be helpful for your own company. 

Today we’re going to focus on a high level review of the issues 
related to employee handbooks and personnel policies and 
procedures.  Our presentation today is intended to be an overview.  
We have many of you joining us from states across the country, so 
rather than providing an advanced state-specific course, we’re just 
going to give you an overview of the courses.  If you’re new to HR, 
these may be things that you haven’t really thought of before or, 
you know, maybe you’ve never put together a handbook from 
scratch.  If you’re more seasoned, this will be a good reminder of 
things that maybe you haven’t thought of in a while since you last 
put together your handbook.  

So today we’re going to focus on two things:  One, the importance 
of proper policies.  We’re going to remind you why we think it’s 
important to review and keep your policies current.  I have a 
feeling that a lot of people have a handbook.  It’s one of those 
things that’s always on the to-do list every couple years to update, 
but it’s one of the things that frequently get pushed back to the 
pile and you hit the end of the year and you think, oh, shoot, I 
didn’t get to that in 2015, maybe I’ll get to it in 2016, and we’re 
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halfway through.  So we’re going to remind you why we think that 
it’s important to review your policies.   

And then we’re going to talk about what I like to call the Big Ten, 
the top ten policies that we think every employer should have.  
And you’ll notice that I don’t say the top ten policies that every 
employer should have in their handbook, because we are very 
familiar with the fact that employers are going away from the 
traditional handbook.  Many employers are actually saving on print 
costs and instead of reprinting every time they republish a policy, 
they simply just post the policy or the handbook on an intranet 
site.  It might be a conglomeration of policies or, you know, kept all 
in one document. 

Either way you do it is great.  We think the most important thing is 
that you sit down and you think about this every couple years and 
think about the new laws that have come out and think about how 
your company is actually operating.  What is the practical impact 
of these policies?   

If you have any questions, we’re going to leave time at the end.  
But feel free to use your question button and we’ll try to answer 
throughout the presentation, as well.  If we don’t get to your 
question or if you have a question that is more state-specific or 
specific to your particular workplace, please feel free to contact us 
after the presentation and we’d be happy to help you in any way 
that we possibly can. 

So without further ado, Brittany is going to start us off by talking 
about the importance of proper policies. 

Brittany Falkowski And so as Kate mentioned, we’re just kicking off with the 
importance of proper policies to remind everybody exactly why it 
is you would want to revise that handbook.  Why you don’t want to 
push it off from 2016 now to 2017, and so on.  And there are a lot of 
reasons why you would to update your handbook and make sure 
that it’s consistent with what you are doing in your company.   

And the first is that some policies are actually required by law to 
be in your handbook.  The FMLA, for instance, requires that 
employers include an FMLA policy in their handbook.  And Kate’s 
going to go into a little bit more depth on that in a little bit. 

Other policies provide employers with defenses in litigation, which 
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we love as litigators and people who are defending these actions 
for you.  So, for example, if you have a reporting procedure in your 
harassment policy and an employee bypasses that procedure and 
files a claim in court without ever reporting an issue to you 
internally, then you could have a defense to that employee’s cause 
of action.  So you want to have the availability of that defense to 
you by including that in your handbook.   

Policies also serve some really important practical purposes, too.  
They provide employees with insight as to your expectations for 
them.  They help start the conversation about what’s expected in 
the workplace and encourage employees to reach out to their 
supervisors and managers and/or human resources when they 
have questions.  Which is nice because if you have a handbook 
that actually provides employees with information that’s going to 
be useful for them and provides them with what your actual 
procedures are, then it gives them a place that they can go to first 
without having to involve human resources.  Which is great from 
our clients’ perspective, because it frees up some of your time to 
do other things.   

Policies also really provide everybody in the organization with a 
consistent message about, you know, what the benefits are that 
the company offers, what the conduct is that the company expects 
and what discipline can be imposed if an employee doesn’t abide 
by those expectations.   

Of course, the flip side of all of that is that if your policies don’t 
align with your practices, then you’re not going to be able to reap 
the benefits.  So if you don’t actually follow them or if you follow 
them inconsistently, then you could have someone claim that the 
reason for some inconsistent treatment is because of 
discrimination based on a protected activity, race, gender, et 
cetera.  And then your policies actually will work against you.   

So in my view, the number one rule when you’re reviewing an 
employee handbook – and I’ve reviewed a lot of them – is to make 
sure that your company’s policies match your practices.  It seems 
like a really, really simple concept, but I really can’t tell you how 
many times I’ve asked a client if what’s in their handbook is what 
they actually do, and then we’ve had to make some substantial 
revisions as a result of the answer to that question. 

And that’s something in practicality that, you know, when you’re 
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sitting – hopefully, you never do – in a deposition with an 
employee who’s filed a claim and someone puts a policy in front of 
you, having to explain well, yes, this is what’s written, but that’s 
not actually what we do.  That’s really what we’re trying to avoid. 

Kate Leveque Absolutely.  Because human resource professionals – nobody 
really likes to have their deposition taken in the first place. 

Brittany Falkowski Right.  And then to have the document in front of you that is not 
consistent with what you do, it’s going to be much more difficult 
for you.  That’s when the sweat starts to pop out. 

Kate Leveque Absolutely!   

All right.  So let’s next talk about what I like to call the Big Ten.  
These are the top ten policies that we think should be in your 
handbook or otherwise published to employees.  And if Brittany 
and I are being honest, this list could go on forever.  But the 
webinar cannot go on forever, or you’d start to get really bored 
with us, probably. 

Brittany Falkowski They probably don’t want it to go on forever. 

Kate Leveque Exactly!  So we tried to choose the policies that we think will apply 
to almost every work force, regardless of the state that you’re in, 
because we want to help you get the most out of the sixty minutes 
that we have.   

Brittany and I, like she said, have reviewed many handbooks, many 
policies for employers.  And, you know, in going through this list, 
you’re probably going to look at most of these and say sure, we 
already have that.  You could look at the high level of our slides 
and go through them and say at-will employment, I’ve got that, 
check.  Anti-harassment, check.  But what we want to do is to help 
you take those policies to the next level. 

Brittany Falkowski Right. 

Kate Leveque Maybe make you think about something that you haven’t thought 
of before.  To essentially give you for free our tips and tricks that 
we have learned throughout the years of reviewing policies.  We’ve 
seen some very well drafted policies and we’ve helped redraft 
some policies that may have, you know, have needed a little bit of 
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tweaking.  So you’re going to get all that knowledge combined into 
one hour long presentation. 

So let’s talk about the policy that is usually right out front in 
employee handbooks or any sort of conglomeration of policies 
that you have.  And that’s the at-will employment policy.  I usually 
put this as one of the first policies, if you’re using a traditional 
handbook.  It’s that statement that says something such as “our 
relationship is and always will be one of voluntary employment at 
will.”  Something to the effect of “while we hope that our 
relationship is longstanding, either you or the company can 
terminate the employment relationship at any time, for any lawful 
reason, with or without notice.”  That’s probably something that 
you could say in your sleep if you wanted to.  And it’s something 
that you’ve probably written in every handbook.  But some of you 
are also probably kind of laughing to yourselves.  Because the 
concept of at-will employment has been eroded over the years 
pretty significantly.  You know, now not only do we have the 
traditional anti-discrimination laws, anti-harassment laws, but 
when you terminate an individual’s employment, you also have to 
think about the state law exception, such as the public policy 
exception.  I know – Brittany and I are here in Missouri and there’s 
a public policy wrongful discharge claim.  So basically an 
employee engaged in something the public policy promotes and 
they claim that they’re retaliated against because of that.  So there 
is definitely an erosion.  There are also about eleven states – 
Arizona, California, Nevada are three of those states – that have 
good faith requirements kind of written in, automatically applying 
to employees, saying that you have to act with good faith in 
relation to any sort of discipline taken toward employees.  
Nonetheless, regardless of the erosion, we recommend that 
employers still have that at-will language in the handbook.  We 
think that it is extremely helpful.  We think that setting it out right 
out front means that there’s no confusion about what type of 
relationship you’re having.   

In addition to the at-will statement, we also think that the place 
where you set out the at-will statement is also a great place to 
include a statement that the handbook should not be considered a 
contract of employment, that it’s not an exhaustive list of policies 
and that the company can change policies throughout time.  This 
is a great place to put that in. 
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Along those same lines, I always recommend that you have a little 
bit of additional language, like what I said out here.  “No 
representative of the company other than the company’s 
president” or whoever you want to designate “have the authority 
to enter into an employment contract or to make any agreement 
inconsistent with the at-will status.  Any such agreement must be 
in writing and signed by you and the company’s president” or 
again, whoever you designate, “and no one has the authority to 
make any verbal statement of any kind that is legally binding on 
the company.”  This sounds like legalese and truthfully, it kind of 
is legalese.  But what we like about this is no employee could then 
come back to you and say, “well, John Smith promised me that I 
would be employed here for at least two years.  So I understand 
that you’re saying the handbook’s not a contract, but I had a 
contract with John Smith that was verbal.”  This is basically 
setting out who can make a contract and under what 
circumstances that it has to be in writing. 

Brittany Falkowski It guards against those rogue supervisors who really want 
somebody on their team and who are willing to make offers that 
they can’t follow through with, but they hope the company will. 

Kate Leveque Exactly.  The other thing to note is that if you do have contracts 
with your employees, those should be separate from the employee 
handbook.  So sometimes we see things like arbitration clauses or 
non-compete agreements or non-solicitation agreements that 
some employers like to embed into the employee handbook or the 
conglomeration of policies.  I recommend that those be kept 
separate, especially if you’re going to say that your handbook is 
not a contract.  It would be really hard then to come back and 
enforce something that you want to consider a contract that’s 
embedded within the handbook. 

Brittany Falkowski Right.  And the courts won’t enforce those either. 

Kate Leveque Exactly.  Exactly.  So we recommend that all this language be 
included and if you have true contracts, that you keep those 
outside of the employee handbook. 

Brittany Falkowski And the next policy that we’re going to discuss a little bit is 
another one that you – if I were to poll the audience, which I’m not 
doing today – but if were to ask you how many of you have this 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 8 of 26 KCP-4720428-1 

SPEAKER TRANSCRIPTION 

policy in your handbook, I would bet that 100% of you would say 
that you have an EEO anti-harassment and anti-discrimination 
policy and that, like the at-will policy, it appears very early on in 
your handbook.  Probably one of the very first pages.   

It is an extremely important policy and we all know that.  So like 
Kate mentioned today, we just want to use our time to remind you 
of what a good EEO anti-harassment anti-discrimination policy 
looks like.  So a good one will have catch-all language, but most of 
your policies probably already say that the company prohibits 
discrimination on the basis of race, color, religion, national 
original, sex, age, disability, all of those Title VII, ADA, ADEA 
protected categories.  But we recommend that your catch-all 
language at the end of that sentence “and any other protective 
status covered by federal, local or state laws or regulations” just to 
make sure that you’ve got a huge net cast over the protected 
categories that you are not going to discriminate against and that 
you will protect within your workplace. 

To the extent that you operate somewhere that has required 
protection for sexual orientation or gender identity, which is a hot 
topic these days and a lot of states are going in that direction, as 
well as some cities with their ordinances.  We recommend adding 
those to the list if you know that you’re covered.   

Genetic information actually is also another protected category 
that we notice employers often miss, so it’s one that we typically 
add – when we’re reviewing handbooks, we’ll add in for you all, so 
if you don’t have that, then we recommend you do because it’s 
covered by GINA. 

Your policy should also have a really clear reporting scheme that 
requires immediate report.  You want to put that obligation on your 
employee to report something as soon as they – as soon as they 
hear about it or as soon as it occurs.  And to identify the 
employees who they should report it to, if they are accusing the 
person who they would ordinarily report to of the discrimination or 
harassment, you want to give that – give yourself the level of 
protection and if they say “well, it was my supervisor who’s 
harassing me, I didn’t feel comfortable going and reporting to my 
supervisor”, then you’ve also given another outlet. 

Your policy should also have a no-retaliation provision for good, 
faith reports of discrimination and harassment.  And I emphasize 
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good faith because I noticed that that requirement is missing 
pretty frequently from some policies that I review and I think it’s 
important to add because if during your investigation you reveal 
that somebody makes a report in bad faith – for instance, they are 
really mad at Susie Smith for talking behind her back in the break 
room one day so they go and report Susie Smith to HR – you want 
to be able to take disciplinary action against that person and you 
don’t want your policy to prohibit you from doing so because it 
explicitly says you won’t retaliate against for any reports.  So I 
often will add that good faith requirement in for everyone. 

Also, just given how important this policy is and how often it 
comes up in litigation, we recommend either having a separate 
acknowledgment for your EEO policy or calling it out specifically 
in the acknowledgment so that employees are stating yes, I 
understand that this applies to me and that I have an obligation to 
report anything if I should see it.  

Kate Leveque But yeah, I liked how you mention the catch all.  Do you think that 
that helps right now especially, where more and more 
municipalities are covering things like gender identity and, you 
know, LGBT issues that as those things are added, you don’t have 
to republish your policy every time? 

Brittany Falkowski Yeah, I think especially given how much time you invest in revising 
an employee handbook one year, if something comes out the very 
next year, you don’t want to have to go and revise your handbook 
again.  And so this catch-all is super important for that reason.  
Absolutely. 

There’s also something that we recommend you do not include in 
your EEO and anti-harassment policy.  Probably first and foremost 
are hard and fast investigation procedures.  I don’t think Kate and I 
could emphasis this as much, because we see it all the time that 
our companies and clients who we are advising are putting really, 
really difficult obligations on themselves, to me.  For instance, 
they’ll say “if you complain, we will investigate within five days” or 
“we will report our findings of the investigation to the 
complainant” or “we will maintain confidentiality.”  And it’s fine to 
provide some information about your investigation practice, but 
limiting language will really be useful here.  And so – for example, 
some of the ways in which I like to limit the language in these 
policies are to say “complaints will be investigated in a timely 
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manner” or “a prompt manner” instead of putting some sort of 
time limit on it.  I also like to say “the company will maintain 
confidentiality to the extent possible under the circumstances and 
according to ability to adequately address specific concerns.”  So 
that way you’re giving yourself a lot of leeway to exercise your 
discretion and determine whether confidentiality is something you 
can maintain.  Or if you have a certain witness who’s not available 
within a time frame, then you give yourself additional time to meet 
with that witness and to talk to them. 

Next, we’re going to move to Kate’s favorite and probably my least 
favorite.  I don’t think I’m going to admit something that I don’t – 
I’ve never admitted before without approved audience… 

Kate Leveque Well, I can’t wait for that. 

Brittany Falkowski …it’s not – it’s not that goofy.  But I always save the FMLA policy 
for the very end of my handbook review.   

Kate Leveque Really? 

Brittany Falkowski It is my least favorite policy to review and I think I find it difficult 
because employers who draft these on their own tend to really run 
the gamut.  I have seen a policy that was as short as two 
sentences, and I have seen a policy that was as long as fifteen 
pages.  And it was essentially a reiteration of all of the regulations.  
And so figuring out a way in which to distill that information is – I 
find to be a difficult task and an arduous task.  And I understand 
why our clients ask us to do it and they don’t want to do it 
themselves. 

Kate Leveque Right. 

Brittany Falkowski Do you have like a recommendation as to how long you like your 
FMLA policy?  I know that can be kind of a difficult thing for 
somebody who’s trying to put one together. 

Kate Leveque Yeah.  For sure.  I think in general, the Family and Medical Leave 
Act, FMLA, is the thorn in every employer’s side, for multiple 
reasons.  There are a lot of very onerous obligations on the 
employer’s side.  You know, sometimes the time line is – can be 
kind of quick with when you need to get back to employees.  And I 
agree with Brittany, this is the policy that I revise the most.  
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Admittedly, I am kind of a FMLA junkie.  For whatever reason, I 
love this act.  And I enjoy revising these policies.  So the thorn in 
your side is my enjoyment, which probably says more about me 
than it does about you all. 

But, you know, if you haven’t done a thorough review on this 
policy in the last two or so years, I bet your policy is not up to date 
because there have been so many changes.  And I think 
sometimes –like what you’re saying Brittany – employers put a 
very short, maybe a paragraph or two sentences, in so that they 
don’t have to change this policy all the time.   

However, the FMLA regulations do have a specific regulation that 
is related to the explanation of the policy in the handbook and 
basically that regulation says that if any – if an employer has any 
eligible employees, the employer has to provide notice of the 
FMLA – essentially with the same information that’s in the poster 
that’s posted on most companies’ bulletin boards.  And they 
should do that by including it in the handbook or any written 
guidance concerning leave rights, if those materials exist.  Or you 
can give a copy to employees upon their hire.  

So I’ve seen a lot of different things.  I mean, technically, an 
employer can comply by simply putting a copy of the poster in 
their employee handbook.  The problem with that is that 
sometimes that is not consistent with the tone that you want to 
send and frankly, it oftentimes results in more questions about the 
FMLA policy than just putting a good, concise explanation of the 
obligations on each side in the handbook. 

So here’s my approach.  I think fifteen pages is probably too much. 

Brittany Falkowski Right. 

Kate Leveque I settle in on probably two to three pages, depending on how much 
detail you want to give.  And the approach that I’ve always taken is 
to divide and conquer for this.  And so what I’ve given you in these 
materials are some of the major headings that you could use in an 
FMLA policy.  And anyone who’s had me review their FMLA policy, 
they’ll probably notice that I actually insert these headings 
because for me it’s a lot easier if I can see these headings and then 
know that we’ve hit all the points. 

So the first one is the eligibility requirement.  I usually say this 
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right out front because that’s what employees who are going to the 
handbook want to know when they’re looking at FMLA, am I going 
to be eligible.  These are the requirements of “you have to have 
been employed with us for 12 months”, “you have to have worked 
1,250 hours in the preceding 12 months” and “you have to work at 
a work site with 50 or more employees within a 75 mile radius.”  So 
that’s pretty easy to set out.  Usually, I do it in terms of like a 1-2-3 
list. 

Brittany Falkowski And we just got a question, Kate, actually.  Somebody was saying I 
don’t 50 employees, so I don’t have to provide FMLA leave for my 
employees.  Is there – can I still provide it as a benefit?  Is there a 
problem with that? 

Kate Leveque Sure!  You can always provide more leave.  Technically, it would 
not be under the Family and Medical Leave Act, it would be more 
of a personal leave that you’re allowing employees and you can 
certainly design that program any way that you would want to.  
And we have a lot of employers who are on the cusp or they kind 
of vacillate between 51 employees, 45 employees and they usually 
go ahead and just kind of consider themselves covered. 

Brittany Falkowski I’ve also had some employers who could potentially have a joint 
employment relationship between two companies that they own 
and so if you’re looking at it in terms of well, does the joint 
employer relationship necessitate that we give everybody FMLA 
leave.  That’s another situation where sometimes I’ve seen that 
people will go ahead and give it. 

Kate Leveque Right.  And that’s really the – if you have any questions about that, 
I’d be happy to answer those specific questions as they relate to 
your work force so that we can, you know, hopefully get you more 
individualized attention on those issues. 

Brittany Falkowski Yeah, it does look like we’re getting the most questions on this 
topic. 

(laughter) 

Kate Leveque So yes, this is – again, FMLA is always the thorn in everybody’s 
side. 

The next point that I always put in the policies are the leave 
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entitlements.  When an individual is eligible for leave, well, when 
are they allowed to take the leave?  We all know those major topics 
or major kind of circumstances that would arise.  I don’t know why 
I couldn’t think of that word.  Birth or placement of a child for 
adoption or foster care.  An employee’s own serious health 
condition.  The serious health condition of a spouse, son, 
daughter, parent.   

Qualifying exigencies – and this is something that frequently I see 
has been left out of old FMLA policies because this is something 
that started to arrive in 2009.   

And then the fifth category is care for covered servicemember.  
This is also usually where you talk about when leave can be taken 
in intermittent chunks or intermittently and when leave has to be 
taken in a continuous period of time.   

And also, usually I divide the categories or the circumstances out 
into what circumstances will allow an employee to take 12 weeks 
of leave:  for example, the birth or placement of a child for 
adoption or foster care; the serious health condition for the 
qualifying exigency; and then 26 weeks is allowed for the care of a 
covered servicemember.  And so all of that in the leave entitlement 
section is set out.   

Then you go to the section of the benefits and protection.  This is 
where you talk about the reinstatement right, that benefits will 
continue pursuant to the employee paying their portion and 
usually employers also set out the circumstances when FMLA 
leave may be paid.  So an employee is required to use vacation 
time or sick leave time to get a portion paid. 

Next we would move on to the notice procedure.  So how to 
request leave, when to request leave, following the normal call-in 
procedures, things like that.  And then making reference to the fact 
that employees may be asked to provide medical certification from 
their healthcare provider.  This is also where you might lay out 
whether or not you’re going to require fitness for duty exams to 
employees – from employees returning from leave. 

Brittany Falkowski Or require a medical certification. 

Kate Leveque Exactly. 
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Brittany Falkowski If you can – somebody asked a question – if you can – if somebody 
refuses to fill out their medical certification, is their leave still 
covered by FMLA? 

Kate Leveque So that’s where you can delay or deny the leave.  If they absolutely 
refuse, then the leave technically does not have to be covered by 
the FMLA.  Sometimes employers want the leave to be covered 
because they want the leave to be exhausted. 

Brittany Falkowski Right.  You don’t want somebody coming back with another 
medical condition six months later and saying “okay, now that I’ve 
exhausted all my vacation and sick time before, I’m ready to use 
my FMLA.” 

Kate Leveque Exactly.  And that’s where that notice of eligibility and designation 
notices, those really come in handy to, you know, let employees 
know how much leave is being designated as FMLA.  And these 
are all things that, truthfully, we could do an entire webinar just on 
… 

Brittany Falkowski Two webinars (laughs) 

Kate Leveque …just on the FMLA – two webinars just on the FMLA and the FMLA 
junky in me would love to do it.  Um, so if that’s something that 
you all would find helpful, certainly put it in your survey at the end 
and we can –  

Brittany Falkowski Now it’s the intersection of the ADA and the FMLA. 

Kate Leveque Right.  

Brittany Falkowski Uh huh, it’s always a hot topic. 

Kate Leveque It’s always a hot bed.  So the fifth category is employer obligations.  
You know, this is where you’re going to provide information on 
how employees will be notified of their eligibility, etc.  And then 
finally enforcement procedures.  This is something that employers 
are always shocked when I add in and it’s something that I add in 
in a very delicate way.  So the notice that you post on your wall of 
the FMLA has the number for reporting issues to the DOL.  
Technically, because the FMLA regulations state that everything in 
the poster should be in your handbook, it could be interpreted to 
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require that.  I do that very delicately.  I kind of throw it into a large, 
over-arching, anti-retaliation prevention so no one will be retaliated 
against for requesting or taking FMLA or exercising any rights that 
they have under the FMLA.  I talked about how to report concerns 
similar to how you would bring up a harassment complaint or 
something else.  And then usually there’s one sentence that says 
something like, you know, employees may also contact the 
Department of Labor if they have any questions regarding the 
FMLA.  And I kind of throw it in very delicately. 

Brittany Falkowski In lowercase letters. 

Kate Leveque In lowercase letters, exactly.  It is not set out in bold. 

Brittany Falkowski Not highlighted. 

Kate Leveque Right and I think that’s where not putting the poster in is beneficial 
because putting the poster in it is definitely highlighted down there 
at the bottom.  The other thing that I’ll mention and it’s on topics, 
but it’s not specifically related to those Family Medical Leave 
actives.  I usually also have a reference in the handbook to 
employers complying with any additional leave rights that may be 
available under state law because there are states that have Family 
and Medical Leave Act state laws that might be broader than the 
federal law and you want to make that you are complying with 
those as well. 

Brittany Falkowski That combined with the recent push by a lot of states to provide 
sick leave. 

Kate Leveque Yes. 

Brittany Falkowski If you have that cover for yourself then that can be a way to avoid 
having to rebind your handbook every time something pops up. 

Kate Leveque Exactly.  So speaking of the leave and sick leave, that brings us to 
my number four topic on the big ten which is attendance and 
tardiness.  I don’t think this policy has to be very long.  In fact, this 
policy is usually fairly short.  The purpose of why we want you to 
have it is because we think that it helps you make the argument 
that attendance and punctuality is an essential function of every 
employee’s job. 
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Brittany Falkowski Right, which is a great defense to a disability claim. 

Kate Leveque Exactly.  So you want to have that in there so that you can point 
back and say, ‘oh no, they knew, the employee knew that this was 
required because look, it’s in our employee handbook.’  So what 
do we think that you should include?  You can have a general 
statement that attendance and punctuality is expected and let’s 
say that you have specific call-in procedures that might be 
department specific or, you know, manufacturing workers may 
report to one person, office workers may report to another person.  
You can say in your handbook something as broad as, you know, 
you will be given specific call-in procedures from your department 
or from your manager.  If you have a point system, we actually 
suggest that you go into more explicit detail about when points are 
going to be given to an employee.  And also note that from an ADA 
perspective, the Americans with Disabilities Act, we have in the 
handbook when points are going to be effect, but if an employee 
requires an accommodation or if an employee is wrapping up 
points for the same thing over and over again in pretty quick 
succession, you may want to have a conversation with the 
employee about what, if anything, you can do to assist the 
employee because you want to make sure that you’re not strictly 
complying to your policy and forgetting about the ADA.  So that 
should apply. 

Brittany Falkowski Right because employees don’t have to come to you and say I 
have a disability and that’s why I’ve been late to work.  If you 
notice that they are late to work a lot and they make a comment 
about my back is really giving me a lot of trouble lately, I’m not 
able to get out of bed on time, that triggers your obligation to 
engage in the active process and so, you know, those are the sort 
of things that you can be on the lookout for to make sure that you 
are doing your part to comply with the law. 

Kate Leveque Right.  You also want to add in something about potential 
disciplinary action.  You could have a catch all phrase of violations 
of this policy may result in disciplinary action, up to and including 
termination of employment.  Or if you’re going to lay out a specific 
attendance progressive discipline policy, you could do that as 
well. 
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Brittany Falkowski And one of the questions asked if we could put the essential 
function language in the job description.  That’s a great place to 
put it and then you have to have this policy that’s already there 
and there’s nothing with a little belt and suspender approach in my 
opinion, especially because, you know, if the employee can 
disclaim that they’ve ever seen the job description and you don’t 
have any acknowledgment of the job description but you do of the 
handbook then that can help you out. 

Kate Leveque I agree.  So Brittany, we were just talking about discipline for 
attendance and tardiness.  I see a lot of different approaches to a 
behavior and conduct policy.  Sometimes you see, you know, 
specific progressive discipline policies laying out behaviors that 
will result in specific levels of discipline.  Sometimes I’ve seen 
policies with just one long list of behaviors that may result in 
disciplinary action.  What’s your approach? 

Brittany Falkowski Right.  So my approach generally when it comes to behavior and 
conduct policies is to provide a list of examples of conduct that 
could result in discipline, depending on the nature and severity of 
the conduct and in the discretion of the company, you know, I 
think people are getting the picture.  These policies, I think, are 
really useful when we are, again, sitting in a deposition, we’ve 
been given a resource professional and the policy gives that 
professional the most discretion and leeway possible to make 
decisions about conduct and discipline because if you were to 
require that somebody take a very specific action for a conduct 
and then you don’t actually follow through with it, you’re going to 
have to be explaining a whole lot in that deposition.  And so you 
want – that’s why we say here bullet point no. 1, this is Exhibit A.  
As labor and employment attorneys, Kate and I get the benefit of 
seeing things from both sides of the claim.  We get advice and 
counsel the client whenever they have issues that arise and then 
we also help them litigate once they’re in that position.  So what I 
really enjoy about doing this job and helping our clients is that this 
dual role allows us to see firsthand how the advice and counsel 
can help us when we’re in the litigation.  And the behavior and 
conduct policy is one of those that we often see as a tool in the 
litigation that whatever we are about the handbook we like to make 
that tool as useful as possible so I recommend that the policy 
outline levels of discipline [inaudible] discipline that it basically 
say, you know, whatever it is that your company does – if you like 
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do all written disciplines then list that.  If you give coaching then 
make sure that’s listed.  If you do suspensions then make sure 
that’s listed.  So any level of discipline that you actually impose 
with the possibility if somebody violates your behavior and 
conduct policy, give a list of examples of the types of conduct that 
could lead to discipline and go back and review that and make 
sure that those are actually the types of behavior that some of your 
employees have received discipline for.  So, for instance I have a 
client who operates a lot of food manufacturing facilities and for a 
long time chewing gum was not listed on a list of potential – the 
types of behavior that could result in discipline.  And in that 
particular employment setting she [inaudible] as a really big deal 
and something that you absolutely want to prohibit.  So it may not 
be that you can take exact list of activities that you don’t want your 
employees to engage in and just inserting into your handbook.  
This is really an area where I think that if you go back and you look 
at some of the discipline that people have repeated recently and 
just double check to make sure that your list includes that type of 
discipline.  At the same time you want to tell employees that this is 
just a list of examples and that you have the discretion to impose 
discipline for any type of conduct, including a catch-all for any 
violations of your policy.  You also want to tell employees that 
discipline is going to be determined on a case-by-case basis, 
depending on the nature and severity of your conduct and that 
they should at all times follow their policies. 

 

I think that the next policy we’re going to talk about, number six on 
the list of big 10, computer technology and communication.  And 
this one is standard between both the behavior and conduct policy 
and the social media policy because it could really be covered in 
either.  And so for that reason we’re not going to spend a whole lot 
of time here but it just seems like the workplace in general is really 
requiring that employees at all levels be familiar with and use a lot 
of technology, regardless of what the jobs are and so we want to 
make sure that if you have a policy regarding computers and 
technology that you explicitly tell your employees in bold language 
that they have no expectation of privacy on their company-
provided devices and that they should not be using their work time 
to engage in things like Facebook or the newest craze, Pokémon 
Go, although you don’t have to list Pokémon Go.  But I bet you 
there are a lot of you sitting out there right now looking into your 
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phones.  Oh yeah, I’ve seen, you know, my administrative assistant 
or somebody in accounting, you know, Pokémon around the office.  
I mean we’ve seen it here so I would not be surprised at all.  You 
just want to make sure that you outline what the expectations are 
with respect to company-provided devices and that you 
[inaudible], you know, as with all other policies there’s going to be 
potentially subjective, potential disciplinary action for using those 
devices in ways which violate the policy. 

So the next on our list of the big 10 in terms of policies we want 
you to have in your handbook is the social media policy.  There’s 
been one policy that I’ve been after probably more than any other – 
just a standalone policy in the last five years – it’s definitely social 
media policies.  Oftentimes I will have a client provide me with a 
policy that they have created and they want to use it and when I go 
to review it, it is broad, it has creeping language that prohibits 
employees from using the company logo – mentioning the 
company’s name on social media, mentioning their supervisor’s 
name, and you get the point.  Like it’s just an extremely broad 
policy that prohibits a whole host of activities.  And so given the 
hard line approach that the National Labor Relations Board has 
taken on these policies in recent years, we started advising clients 
that they’re really going to have a tough decision to make when it 
comes to these policies.  They’re either going to have to abide by 
the National Labor Relations Board rules on social media policies 
which essential take out the teeth to your policy or be prepared to 
risk that the National Labor Relations Board will come after you 
writing a policy that, in their opinion, unlawfully chose the right of 
the United 499 Workers because the National Labor Relations Act 
applies to both union and nonunion workforces and the National 
Labor Relations Board has come out and said that we are going to 
prohibit policies that unreasonably interfere with employee’s right 
to engage in concerted protective activity and the social media 
policies that prohibit employees from talking about the company 
or using a company’s logo or making any sort of derogative 
statements about their supervisor are just too broad sweeping and 
[inaudible] right.  So, for those who really want to comply with the 
NLRB mandate there, risk of birth which I don’t blame you, we 
have some recommendations for how to do [inaudible] way that 
will still send a good message to your employees about what you 
expect and require.  We recommend that you draft a policy that 
affirms that the company does not intend to interfere in any way 
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with the employee’s productive rights and you explain the 
communications that are not going to be protected under the 
NLRB  and then conduct employee’s discipline.  And those include 
a tax on quality of the company’s product or its different practices 
when those criticisms aren’t related to [inaudible] controversy.  
But disclosure of any of your proprietary financial marketing 
strategic or other confidential business information are not 
allowed to do that on social media.  Threats of violence or remarks 
that are deemed malicious or bullying, that language straight from 
NLRB.  You can still prohibit employees from threatening their 
supervisors even if you can’t prevent them from calling them 
names.  You can also prohibit comments that are racist, sexist or 
otherwise discriminatory or create a hostile work environment 
because that’s going to be in violation of your EEO, anti-
harassment, anti-discrimination policies.  You can also prohibit 
rumors or other disparaging statements about the company that 
the employee knows are false.  That’s [inaudible] so you can still 
prohibit those.  And then what we recommend you do in your 
social media policy is that you also explain to employees that they 
do have the right to use the company’s name and logo while 
posting because you’re not allowed to prohibit that, but you can 
require that the employees identify themselves as company 
employees on a social media and that the content of their posting 
is not approved by the company and you can require that the 
disclaimer make clear that the views expressed are their own and 
do not reflect the views of the company.  So you can require that 
[inaudible] to employees should then have to include on anything 
that they are submitting to the world via social media. 

The last thing is that you can explain that the purpose of the rule is 
to protect the company against unauthorized posting on behalf so 
that employees understand why there are those restrictions. 

Kate Leveque Alright, so let’s move to number eight which is solicitation.  I feel 
like we should just be upfront here.  The reason you want this 
policy is not because you want to prohibit Brittany from coming in 
and selling your daughter’s Girl Scout cookies at work.  That’s not 
really the purpose of what you’re prohibiting.  It’s a mechanism for 
union avoidance if we’re being honest.  So this does have some 
practical value on keeping your work force focused on work which 
is what you want to do.  But the primary purpose is to quash union 
campaigns and to stop that disruption in your work force.  So there 
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are a couple of rules that we say that if you have a solicitation 
policy, which we think that you should follow.  First, you can 
prohibit employees from soliciting in working areas and on 
working time.  That doesn’t mean business hours – that’s working 
time – so while the employee is actually working and in the 
working areas which does not cover breakrooms, restroom, things 
like that.  And you can always prohibit nonemployees from 
soliciting on the employer premises.  So that’s something that we 
always think that you should have.  To be able to stop the union 
activity, you have to apply the policy consistently and it has to 
apply to all sorts of patients with very few exceptions.  There are 
some exceptions that are allowed; for example, United Way is 
always something that you can get an exception for but you want 
to really limit the exceptions in number.  You don’t want to the 
exceptions to suddenly become the rule and then you want to stop 
the union organizing activity.  Also, if you’re going to implement 
me for the patient policy or really, an anti-solicitation policy I 
guess it would be – you want to implement that before there’s a 
union campaign.  You can’t do it midway through a union 
campaign.  Otherwise if you don’t follow these rules, implementing 
the policy could be considered unlawful retaliation for union 
activity.  So let’s say that you have a policy and you allow Sally to 
sell Mary Kay products while working in working time, in working 
areas.  You’re going to then have to allow John to distribute union 
materials in the working areas on working time, unless it’s one of 
those very narrow exceptions that you’ve already [inaudible] out.  
So this is why we think that you should have the policy.  So if 
you’re taking one thing away from this portion of the presentation, 
just remember that the only way that this policy is going to have 
contended effect an impact union activity is if you apply it 
consistently to all outside organizations.   

The ninth is a safe harbor policy and truthfully this is one that I do 
not see allowed.  This is one that I frequently add in to an employer 
handbook.  And that’s mostly because it’s kind of a hidden part of 
the FLJ that not everyone is aware of.  This is a policy that you 
should have – in fact, Brittany and I would say that you must have 
it if you employee exempt employees.  And those are employees 
who, you know, are paid a salary, who are not paid overtime, say in 
one of those white collar exemptions or some other exemption 
recognized by the FLJ.  The reason that you want the policy is this 
– under normal circumstances without this policy, if you 
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impermissibly deduct from an exempt employee’s wages – so if 
you take a deduction that you shouldn’t take, then you could lose 
the exempt debt if not only for that employee but for all the 
employees in that employee’s same job classification.  But if you 
have this policy and you follow it, then you won’t lose the 
deduction.  So let me give you an example of how that works.  I’m 
an exempt employee at Husch Blackwell.  Let’s say Husch 
Blackwell deduct wages from my paycheck for violating some sort 
of rule.  You know, maybe I was playing Pokémon in the office… 

Brittany Falkowski I’ve seen you do it [inaudible-laughs] 

Kate Leveque So let’s say that I am playing Pokémon in the office and they 
deduct from my paycheck.  If I complaint to the Department of 
Labor about the deduction, the DOL could tell Husch that it was 
wrong to deduct from my wages and as a result it loses the 
exemption for me and other attorneys that have the same 
exemption.  That obviously would be extremely bad.  So then 
Husch Blackwell would have to pay me and every other attorney 
for our hours and the overtime that we worked, which could be a 
high amount. 

Brittany Falkowski It could be a very high amount. 

Kate Leveque Right.  So to avoid this result, what we need to do is to be able to 
tell the DOL, look we’ve got this safe harbor policy in our 
handbook, we’ll investigate just like the policy says, if we find out 
that there was an issue we’ll reimburse Kate for the improper 
deduction and we’ll promise to comply in the future.  So what the 
policy does is it clearly communicates that improper deductions 
are prohibited, it provides that you will investigate if there’s a 
complaint, you’ll reimburse the employee if there’s an issue, and 
you promise to comply in the future.  So, obviously, my Pokémon 
Go – well maybe not obviously since Brittany is claiming that she 
seen me in the office – but it’s a silly example but the rules about 
the deductions can be very difficult to interpret and it’s possible 
that you have someone in your organization who is improperly 
deducting without your knowledge from exempt workers.  And so 
what this policy does is that it helps you in the event a mistake is 
made because we’re assuming that no one is doing anything 
willful, it’s just if there’s a mistake that’s been made you want this 
policy to help you out. 
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Brittany Falkowski Right. 

Kate Leveque So we’re nearing the end and now we have come to what’s likely 
the last page which is the acknowledgment. 

Brittany Falkowski Yeah, the last, right out of the [inaudible] of the handbook and here 
we are already within an hour.  The acknowledgment, although it’s 
not exactly a policy, every handbook should include one and we 
know what these are – it’s where the employees acknowledge that 
they have received a copy of the handbook and they understand 
that it’s their responsibility to comply with the policies and they 
sign and date it.  And I showed my language there as I was stating 
what the acknowledgment agreed carefully because as a wise 
partner told me – she’s sitting across from me right now – you 
don’t want to start off your employment relationship with your 
employee with a lie.  Uh, so many of these acknowledgments will 
say I have read the policies, I understand them all and I agree to 
abide by them and we know that our employees are not reading the 
entire handbook and how do we know, ‘cause we don’t even read 
‘em unless we’re reviewing. 

Kate Leveque Right 

Brittany Falkowski We don’t review or we don’t read our entire handbook at least I 
know personally here I am making another admission (giggles), 
um, (inaudible), I have not read my entire employee handbook the 
one that is applicable to me.  So, why not then change the 
acknowledgment and we think It’s, it makes sense to do so to say 
that I acknowledge it’s my responsibility to read it, it’s my 
responsibility to understand the content and to abide by all of the 
policies within it.  We also want the employees to sign and date the 
acknowledgment, again, that’s (inaudible) Exhibit A (inaudible) we 
want to be able to use that later on in litigation to say you received 
this version of the handbook and some of the attorneys in our 
group will even go as far as to revise the acknowledgment to say I 
acknowledge I have received a version of the handbook that was 
revised on X date or if you call your handbook, you know, revised 
version 3 or what, whatever it is you call it so that we can identify 
specifically the version of the handbook that they, that is the latest 
(inaudible) ‘cause often times when we get the litigation, we’re 
producing more than one version of the handbook and more than 
one acknowledgment and we want to be able to say that that 
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plaintiff has seen it all.  So, if you update your handbook like we 
were just mentioning, then we would recommend that you 
absolutely reissue it to all employees and have them sign that 
updated acknowledgment but if that’s not feasible for you then at a 
minimum you wanna include some language stating that the 
policies are subject to change at any time the employee 
understands it’s their obligation then to be familiar with the most 
up-to-date version of the policies.  You can also like Kate was 
mentioning at the very beginning of our presentation, if you’re 
going to put your handbook on an internet platform, um, or an 
intranet platform, then you can get electronic signatures as long as 
you have a, um, a process for maintaining those and retrieving 
them in the event you need to in the future.  Well, I think that is all 
we have for the content, we do have some questions that are left 
unanswered and I think we could maybe address some of those 
now, probably not all because it looks like there are upwards of 
close to 20 already but I noticed as I was finishing up the portion 
about social media somebody asked whether the, um, whether the 
(inaudible) workforces alike and the answer is yes, it does.  The 
NORA applies regardless of whether you have a union in your 
workforce and so our suggestions with respect to how you 
formulate that policy do not change regardless of whether you 
have a union or not.  The other question I saw is what about 
companies that wanna use their employees to solicit email, er, I 
mean, I just screwed up (giggles) but what if you have companies 
who want to use their employees to, um, post on their behalf, like if 
you have a company Facebook page and your marketing team is 
going to use that or you have a twitter and you want somebody to 
be responsible for that well then we have a separate requirement 
with respect to those individuals and what I was talking about in 
terms of limiting people’s ability to u-, to mention the company it 
was related to their personal pages.  With respect to a company 
pages, uh, we think that the, uh, the way to go there is to make 
clear to the employees that the company owns that account and 
maintains the discretion to regulate its contents but it is not going 
to be revealed to the employee and that they are going to have to 
follow certain guidelines and rules for posting to those company 
accounts and those will vary from employer to employer and I 
think that we help clients regularly but, um, you wanna have those 
clear guidelines and rules and then you also wanna put those 
employees who are responsible for your marketing on notice but 
they could be subject to disciplinary action if they violate those 
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guidelines. 

Kate Leveque Brittany, we had one question and it might be one of my favorite, 
um, attendance excuses that I’ve heard recently, uh, the question 
is I had an employee tell me that their medical condition was 
“chronic lateness” 

Brittany Falkowski Oh no (giggles) 

Kate Leveque And this is why she could never come to work on time.  Have you 
ever encountered that medical condition with an ADA claim, um, 
and there are quotations around chronic lateness and medical 
condition.   

Brittany Falkowski Um, the question here is have I ever heard of this, no I have heard 
of some very creative excuses, um, I would say, you know, if an 
employee is claiming that there is some sort of a medical condition 
so if she’s saying chronic lateness is some, something medical, I 
would then go back and request something from the, from the 
employee’s physician if you wanna engage in the interactive 
process.  Um, you know, I’ve never heard of this as a medical 
condition, I suppose, um, you know, maybe she’d be able to find 
something but I doubt it, um, but you just wanna engage in the 
interactive process, essentially volley that, uh, volleyball back over 
the net into her side of the court, um, so that it doesn’t drop but I 
have a feeling that that is not a true ADA medical condition. 

Kate Leveque Right 

Brittany Falkowski And you can ask for, you know, a note or some confirmation from 
a medical professional (giggles) that will give, give you an idea as 
to what is actually going on and that’s perfectly acceptable to start 
the conversation whenever you’re engaging in the act or process, 
it’s like you know, help me understand what is the medical 
condition that you had and perhaps we can get a description of 
that from your doctor 

Kate Leveque Right.  We got a question about acknowledgment forms and 
unfortunately this is probably the last question that we’ll have time 
to take but the question is should we have multiple 
acknowledgment forms for the most important policies or should 
you just have one acknowledgment form for all policies 
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Brittany Falkowski And I think, um, what, what I like doing is just having one 
acknowledgment form but then listing out some of the more 
important policies like I understand that if I have a dis, 
discrimination and harassment are absolutely prohibited, there is 
zero tolerance, if I have any concerns about my work environment I 
should go to X, Y or Z, and that, having that laid out in the one 
acknowledgment form, and here’s why I like using one, um, 
although having multiple isn’t bad, having multiple sometimes you 
forget to get all of them and then … 

Kate Leveque Or when you revise them, you forget to get all of the revised 
versions 

Brittany Falkowski Exactly.  So, it’s really easier if you just have one so I’m coming at 
it from more of a practical perspective than a legal perspective.  
Legally, it really doesn’t matter how many acknowledgment forms 
you want employees to sign.  If you get ‘em all signed, that is 
perfectly fine but from a practical perspective, I completely 
understand, um, that you may not want to go out and get fifteen 
acknowledgments and from the perspective of a litigator, that’s 
going to be just as useful regardless of whether it’s separately in 
different documents or you just call it out in the one 
acknowledgment 

Kate Leveque Right.  All right, well thank you all so much for joining us for our 
program today.  We hope that the information that we provided and 
the format was helpful for you and your organization.  If you’ve not 
already, please click on the survey icon at the bottom of your 
screen to complete our short survey.  Your feedback helps us with 
then providing quality future programs to you and we certainly 
want to continue doing that.  As a reminder, the program has been 
approved for Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, 
Tennessee and Texas continuing legal education credits as well as 
HRCI SHRM recertification credit.  Our recording of the webcast 
will be available tomorrow for watching and sharing.  Once 
available, a link to the recording will be emailed to you along with 
your certificate of attendance.  Please be sure to join us for our 
next webinar on immigration issues in employment and this 
concludes our webinar.  Thank you so much. 
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